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DECI SI ON

JAEGER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
M . Diabl o Education Associ ati on, CTA/ NEA (Associ ation), the
i ndi vidual charging parties, and the M. Diablo Unified School
District (Dstrict) to a hearing officer's proposed decision
finding that the District violated subsections 3543.5(a), (b),
and (c) of the Educational Enploynent Relations Act (EERA or
Act)' by refusing to negotiate the inplenentation and effects

of its decision to layoff certificated enployees.?

'EERA is codified at Government Code section 3540
et seq. Al statutory references are to the Governnent Code
unl ess ot herw se specified.

Section 3543.5 provides, in pertinent part:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

The hearing officer dismissed the charge filed by the
M . Diabl o Federation of Teachers, Local 1902, CFT/AFT, AFL-CI O
in Case No. SF-CE-455 based on the Board's determ nation in
Hanford Joint Union H gh School District (6/27/78) PERB




The Board has reviewed the hearing officer's proposed
decision in light of the parties' exceptions, and the entire
record in this matter. W affirmthe hearing officer's
proposed decision in part and reverse it in part consistent
with the discussion bel ow

EACTS

This dispute arose as a result of the District's decision
to close schools, reduce prograns and lay off certificated
personnel effective June 30, 1980. Four hundred and fifty-five
notices of layoff were served on certificated enployees in
March 1980. Utimtely, 130 certificated enployees were laid
off and approximately 296 were transferred.

At all times relevant herein, the Association was the
exclusive representative of all certificated personnel in the
District.

The Contract

From January through Novenber 1979, the District and the
Associ ation net and negotiated a successor collective
bargai ni ng agreenent to an agreenent which expired on
July 1, 1979.

After some 20 nediation sessions that began in Septenber, a

tentative agreenent was reached on Novenber 1, 1979. During

Deci sion No. 58 that a nonexclusive representative is wthout
standing to file a subsection 3543.5(c) charge. No exceptions
were taken to this determ nation, and we adopt it as the
determ nation of the Board itself.



negoti ati ons, the Association attenpted to include provisions
in the agreenent concerning |layoffs, staffing ratios, and

casel oads for counselors and librarians. However, the District
refused to negotiate because it contended either that it wanted
"conplete flexibility" to act unilaterally in these areas or

" that these matters were not within the scope of

representation.® On November 1, 1979, the executive board of
the Association directed its negotiators to make sure that the
District understood that the tentative agreenent did not
constitute an abandonnent or waiver of the issues raised by the
Associ ation during the course of the negotiations. Pursuant to
this instruction on Novenber 1, Sondra W IIlianms, executive
director of the Association, and Aleita Hildebrand, president

of the Association, nmet wth Robert Galgani, the District's
chief negotiator. WIIlians told Galgani that the Association
was not waiving the issues enconpassed in the then-pending PERB
charge. @Glgani replied with words to the effect that he

understood. The representatives of the Association then signed

3AS a result of this conduct, the Association filed an
unfair practice charge on Septenber 19, 1979, alleging that the
District refused to negotiate in good faith during the 1979
contract negotiations. The Association withdrew that charge on
January 21, 1980. The District's conduct with respect to the
matters alleged in the Septenber 19, 1979 charge is not at
issue in this case. However, the parties' actions during the
1979 negotiations are relevant to a determ nation of the '
District's assertions, infra, that the Association waived its
rLght to negotiate certarn subjects by abandoning proposals at
that tine.



the agreenent. The termof the agreenent was to be July 1
1979 through June 30, 1982.
The Decision to Lay Of Certificated Personnel

During the summer and throughout the fall of 1979, there
were runors throughout the District of inpending |ayoffs,
school closures, and programcuts. Sone nmenbers of the school
board commented publicly that, because of the District's
financial situation, programcuts and |ayoffs were required.
Reports of possible layoffs also appeared in |ocal newspapers
during Decenber 1979. However, at no tine prior to the board's
passage of the inplenenting resolutions in February 1980 did
the District take any action to notify the Association of any

intention or decision to lay off certificated personnel.

The record denonstrates that the District began preparatory
actions to reduce its budget in Novenber 1979, and that it
contenpl ated layoffs as a neans of acconplishing such
reductions at that time. In Novenber or Decenber of 1979,

Al bert Zanola, the District's director of certificated
personnel, was instructed by Galgani to update and rank the
certificated enployee seniority list in preparation for

| ayoffs. Zanola testified that he enployed the same criteria
in Decenber 1979 that the board eventually adopted on

February 28, 1980 to determi ne the order of |ayoff of enployees

who had been hired on the sane date.



I n Decenber 1979, the District established several special
commttees to study its financial situation. On
Decenber 19, 1979, the Select Advisory Commttee on the 1980-81
budget issued a report containing 50 prioritized cuts and
specified the dollar savings for each. The report (Jt. Ex. 12)
detail ed 50 general recommendations for programcuts, with an
estimated savings of $12,313, 970. It specifically reconmended
elimnation of positions in order to acconplish this result.

On Decenber 19, 1979, the Commttee to Eval uate Hi gh School
Vice Principals and Counselor Allocations submtted a report
(Jt..Ex. 35) recommendi ng, anong other things, termnation of
the "global counseling" nodel* and standardization of the
counsel or caseload at 350 students per counselor. The
Commttee's report called for a net reduction of 4.67
counselors and an increase of 2 vice-principal positions. The
report noted, however, that. the negotiated agreenent limted
the duties which could be assigned to counsel ors. It also
noted that any reduction in personnel nust be acconpanied by a
corresponding reduction in services perforned.

In a separate report (Jt. Ex. 36), also issued on
Decenber 19, 1979, the superintendent's cabinet submtted to
the board of education a |ist of 146 possible budget cuts to

neet the estimated $4.6 mllion deficit. In an addendum the

“The gl obal counseling nodel required counselors to
assunme responsibility for major discipline problens as well as
educational, career and personal counseling.



report listed 22 additional budget cuts which were suggested by
vari ous comunity groups but which were elimnated from
consi deration because they conflicted with contractual or
statutory requirenents.

The final report of the District Reorganization Commttee
was presented to the board of education at its January 14, 1980
meeting. The Commttee recommended the conversion, or closing
and sale, of 10 schools at a gross savings of $2 mllion. The
Comm ttee also recommended elimnation of a nunber of
certificated positions and the elimnation or reduction of
extra-duty stipends for drama and band instructors, departnent
chai rpersons, and coaches.

Throughout January, the board of education held numerous
public hearings to discuss the District's budgetary crisis.

On February 5 and 6, 1980, the school boar d adopted a
series of formal resolutions closing seven schools as of
June 30, 1980 and reducing the nunber of certificated

enpl oyees. ®

*These resolutions specified the follow ng reductions:

1. I nstructional aides would be provided for special
education day classes only where enrollnment would
exceed 2/3 of the maxi num al | owabl e under state | aw

2. The use of instructional aides in the science center
program and M. D ablo H gh math | aboratory woul d be
di scont i nued.

3. Certain course offerings at the high school |[evel
woul d be discontinued, elimnating 29 positions.



On February 11, the school board formally resolved to close

an addi tional school.

4.

10.

11.

12.

13.

14.

15.

16.

17.

Certain course offerings at the internediate |eve
woul d be discontinued, elimnating 7 positions.

The student/counselor ratio would be increased to 1
counsel or for every 425 students, elimnating 13.7
counsel or positions.

Nurses' services would be reduced by 9.6 positions.
Li brary services would be reduced by 11.2 positions.

The nunber of outside work experience instructors
woul d be reduced by 3 positions.

The released periods in internediate schools for
adm ni strative services wuld be elimnated.

The suppl enentary rel eased periods for high school
departnent chairs would be elimnated, with the
exception of 1 period in the English and socia
studi es departnent.

The nunber of guidance consultants would be reduced by
2.7 positions.

The nunber of elenentary instrunmental nusic
instructors would be reduced by 3 positions.

The position of teacher nedia specialist wuld be
el i m nat ed.

Child wel fare and attendance consultant services would
be reduced by 1 position.

The position of elenentary school resource teacher
woul d be elim nated.

The curricul um devel opnent budget woul d be reduced by
$25, 000.

Audi o-vi sual support, curriculumdevel opnent, student
governnment, and yearbook offerings at the internediate



On February 13, 1980, the Association wote the District
demanding to bargain on the inpact of the school board' s recent
decision. The letter (Jt. Ex. 6) stated in pertinent part:

Pl ease consider this demand to bargain on any
and all inpacts upon nenbers of our
bargaining unit in any and all mandatory
subjects for negotiation resulting from your
deci sions of recent weeks. School closures
and program reductions will, by necessity,

i npi nge on the working conditions of
certificated staff and we w sh to bargain on
all appropriate subjects including, but

certainly not limted to, workloads, class
size and assignnents.

Assi st ant Superintendent Howard Moorman testified that,
pursuant to Robert Galgani's advice, he attenpted to schedule a
meeting wth the Association so as to clarify the issues about
whi ch the Association wanted to negotiate. At the neeting,
whi ch occurred on February 29, 1980, Myornman explained that the
District was there to clarify issues and was not prepared to
negoti ate because a negotiator for the D strict had not been

sel ect ed.

school level would be reduced, elimnating 38
positions.

18. Program adm nistrator positions would be reduced by 5
positions.

19. Five positions used for coordination of the different
departnents' work woul d be elim nated.

20. Instrunental nusic, teacher-nedia, child welfare,
attendance consul tant, counselor and gui dance prograns
woul d be reduced, elimnating 11 positions.

The inplenmentation of these reductions would result in the
el imnation of 130.2 positions.



Despite the outstanding demand to negotiate, on February 27
the District board of trustees unilaterally adopted a
resolution establishing the criteria for determning the order
of layoff of enployees hired on the sanme date.®

Utilizing the criteria established by the February 27
resolution, on March 6, 1980, the District mailed 455 |ayoff

notices to certificated personnel.

®The resol ution states:

NOW THEREFORE, BE | T RESCLVED by the
Governing Board of the M. Diablo Unified
School District that it hereby adopts the
following criteria used, in the order
listed, in determning relative seniority of
those certificated enployees rendering paid
probati onary service on the sane day:

(a) Specffic progr am needs
(b) Broadest teaching qualifications

(c) Most years teaching, whether or not
with the district

(d) Most post-graduate units related to the
pr of essi on

(e) Long term substitutes who have taught
over 75 percent of the days of the school
year and hone and hospital teachers who have
not been selected in the nore stringent
processes applicable to pernmanent,
probationary, and tenporary teachers, shal
be ranked after such teachers using the sane
criteria.

BE I T FURTHER RESOLVED that the Board hereby
approves the exercise of judgnment of the
adm nistrative staff in applying these
criteria in the following [sic] manner.

10



The following day, March 7, the District responded in
witing to the Association's February 13 request to negotiate.
It indicated that it did not believe the effects of |ayoff were
negoti abl e but that, because of the "unsettled state of the
decisions,” it would neet to negotiate " . . . any negotiable
subject, affected by layoff or school closure in respect to
whi ch negotiations were not concluded wth the agreenent
reached Novenber 1." The District also requested that the
Associ ation submt specific negotiating proposals by the
schedul ed neeting date, March 20, 1980.

The Associ ation responded on March 18. It accused the
District of refusing to bargain and asserted its right to
negotiate the inpact and inplenentation of the |ayoff. The
Associ ation asked the District to return to the status quo ante
by rescinding all of its layoff-related actions unti
negoti ations could occur.

The parties nmet on March 20 and 27, April 9 and 28 and
May 13, 1980. At the March 20 neeting, the Association

presented an initial list of subjects for negotiation’ and a

"The proposal (Jt. Ex. 11) stated:

The M. Diabl o Educati on Associ ation
proposes that status quo in current
contract, policies and practice be presented
to MDEA and bargai ned upon. Wen we have
additional information from the District on
proposed changes and their inpact on unit
menbers, we wll present nore specific

11



detail ed proposal on counselor caseload. Sondra WIIians

testified that the Association could not present nore detailed

proposal s, including but not necessarily
limted to, the follow ng subjects:

1. Counselors - workload and ot her working
condi tions

Li brari ans

Nur ses

Resource Teachers
Musi ¢ Teachers

O WE. Coordinators

N o o s w N

Preparation Tine

Depart ment Heads - workl oad and ot her
wor ki ng conditions

8. Adm ni strative assistants - workl oad
and other working conditions

9. Speci al education teachers - workl oad
and other working conditions

10. Teachers of alternatives prograns -
wor kl oad and ot her working conditions

11. School closure and school openings
12. Early retirenent incentives

13. Layoff procedures including criteria
for same date hires

14. Transfer procedure
15. Rehiring procedure

16. Coaches - working conditions

17. Additional revenue

12



proposal s because it |acked information. No negotiations
occurred on that date.

At the March 27 neeting, the Association submtted detail ed
witten proposals concerning nine areas inpacted by the
District's decision to lay off.® The District maintained
that it was not obligated to negotiate over any of the
proposals offered by the Association, asserting that: it was
"too early” to negotiate the effects of its decision to lay off
enpl oyees and "too late" to negotiate issues related to the
i npl ementation of layoff; sonme of the Association's proposals
were outside the scope of representation; and the Associ ation
had waived its right to negotiate over other proposals. Wth
respect to these issues, the District offered to "discuss" or
"di al ogue" with the Association, but asserted that it had no
obligation to "negotiate.” 1In addition, at the March 27
nmeeting, the Association made a request for all available
information regarding the inplenmentation and inpact of the

| ayof f.

At the April 9 nmeeting, the District responded to the
request for information by presenting to the Association copies

of the relevant mnutes of the school board neetings and the

8 These included: early retirement incentives;
student/counselor ratio; librarian staffing; transfers;
alternative programteachers; elenentary resource teachers;
preparation time; nurse staffing; and inpact of |ayoffs (Joint
Exhrbits 15-22). The full text of these proposal s appear,
infra, p. 38 et seq.

13



task force reports. The Association conplained that the
i nformati on provided was insufficient because it failed to
detail specific reconmendati ons.

At the April 28 neeting, the District reiterated its
justifications for not negotiating with the Associ ation.

On May 13, 1980, the District cut off further negotiations

when it announced it would no | onger continue neeting.

On June 20 the Association nade a renewed denmand to
negotiate. Although the District failed to respond prior to
the commencenent of the hearing in this matter, there is sone
indication that the parties conducted negotiations just before

and during the hearing.

| npact of Layoffs on Bargaining Unit

As noted above, of the 455 enpl oyees who received |ayoff
notices in March, 1980, 130 enployees were ultimately laid off
and approximately 296 were transferred. Moreover, the
i npl enentation of the District's decision to lay off had an
effect on the working conditions of certain groups of District
enpl oyees not subject to the layoff during the follow ng
academ c year

Counsel ors

As a result in the reduction in the nunber of counsel ors,
the District increased the nunber of students assigned to the
remai ni ng counselors. For exanple, at the District's O ayton

Val | ey School, the authorized counselor caseload in 1979-80 was

14



355 students for each counselor; in 1980-81, that casel oad was
increased to 444 students. At College Park School, the

casel oad was increased from 294 to 426 students. At Concord
Hi gh School, the counselor caseload was increased from 263 to
430 students. At M. D ablo H gh School, the casel oad was
increased from 270 to 440 students.

In order to accommpdate this increased casel oad, the
District required counselors to engage in group counseling and
restrict the anount of individual counseling they perforned.
There was sone evidence that this change in the nmethod of
counseling affected the nunber of hours that counselors
wor ked. The past practice in the District had been for
counselors to work the same hours as teachers, from7:15 amto
2:45 p.m each day. |In addition, they worked several hours per
week beyond their normal workday to conplete their regular work
assignnents. There was conflicting testinony as to whether
these extra hours were voluntary or mandatory. Several
counselors testified, however, that as a result of the
District's increase in caseload and elim nation of
i ndi vidual i zed counseling, counselors were required to work
nmore hours in order to conplete their assigned duties.

Li brari ans

In 1979-80, the District enployed 19 librarians. As a
result of the District's layoff in 1980-81, there were only 15

librarians in the District. Prior to the layoff, two

15



librarians were assigned to work at one school each and the
remaining librarians were assigned to work at two schools
each. As a result of the reduction in the nunber of

i brarians, seven librarians who fornerly serviced two school s
were required to service three schools.

Li brarian Virginia Jouris testified at |ength concerning
the duties of librarians. She testified that |ibrarians are
responsi ble for providing individual assistance to teachers in
the devel opnent of class projects, developing library skills
prograns for students, and training volunteers. |In the course
of their duties, they regularly provide bibliographies for
teachers, students, and parents. 1In addition to their resource
function, librarians have overall responsibility for
mai ntaining the libraries they are assigned to service.

Jouris testified that for the previous 10 years, she had
serviced 2 elenentary school libraries, each with approxi mtely
8000 books and other materials. As a result of the reduction
in the nunber of |ibrarians, she was assigned the
responsibility for an additional school. As a result, the
nunber of teachers she was required to work with increased from
36 or 37 in 1979-80, to 58 in 1980-81. Shetestifiedthat these
added responsibilities significantly increased her overal
hours of enploynent and that, as a result of the increase in
her assigned duties, she couldn't conplete her assigned work

wWithin the normal 7:15 to 2:45 wor kday.

16



Unli ke the evidence with respect to counselors, there is no
indication that the District altered the responsibilities of
librarians in order to nmake it possible for themto conplete
their assigned duties within the established workday.

Nur ses

The only evidence introduced concerning nurses was their
assi gnnent sheets for the 1979-80 and the 1980-81 school
years. This evidence establishes that nurses were assigned to
various district schools or other facilities each day. It also
indicates that in 1979-80, the District enployed 29 nurses
servicing various district facilities or prograns and that in
1980-81, it enployed 24 nurses servicing sonewhat fewer
facilities and prograns. In addition, these assignnment sheets
indicate that a nunber of nurses were transferred to different
work sites in the year following the layoffs. There was no
evi dence introduced concerning what criteria the D strict used
in assigning nurses nor whether nurse assignnents were tied to
a certain casel oad.

Resource Teachers

The District's decision to close certain schools had the
~effect of reducing the total nunber of resource teachers.

Thus, during the 1979-80 school year, 28 schools in the
District had resource teachers; in 1980-81, only 10 schools had
resource teachers. As a result of the District's actions, 40

resource teachers were reassigned to other positions.

17



Coaches

As a result of the District's actions, three teachers who
were transferred were not reappointed as coaches and,
therefore, suffered a loss in coaching stipends. There was no
evi dence, however, that the District's actions inpacted the
wor ki ng conditions of the remaining coaches.

DI SCUSSI ON

The hearing officer found that the District's decision to
lay off certificated enpl oyees was nonnegotiable but that it
had a duty to negotiate the effects of that decision. He then
anal yzed the Association's various proposals and determ ned
that some were outside the scope of representation.® He

found other proposals to be within the scope of representation,

°The scope of representation under EERA is set forth in
section 3543.2. That section provides, in relevant part:

(a) The scope of representation shall be
limted to matters relating to wages, hours
of enploynment, and other terns and
conditions of enploynent. "Terns and
conditions of enploynent” nean health and
wel fare benefits as defined by Section
53200, |eave, transfer and reassignnment
policies, safety conditions of enploynent,
cl ass size, procedures to be used for the
eval uati on of enpl oyees, organi zati onal
security pursuant to Section 3546,
procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code.

18



and the District's failure to negotiate those proposals to be a
viol ation of subsections 3543.5(a), (b), and (c) of the Act.

The District does not except to the hearing officer's basic
determination that it failed to negotiate the effects of its
decision to lay off, but asserts that provisions of the
Educati on Code preclude all negotiations related to the
i mpl enentation and effects of certificated |ayoffs. In
addition, it asserts a separate Educati on Code supersession
argument with respect to the Association's proposal concerning
the criteria for determning the order of l|ayoff of enployees
hired on the sane date.

The Associ ation excepts to the hearing officer's failure to
find that the District was required, as a matter of law, to
notify the Association of its intention to lay off prior to its
promul gation of a formal governing board resol ution reducing
services. In addition, the Association excepts to the hearing
officer's finding that certain of its proposals were outside
the scope of representation. Finally, the Association excepts
to the hearing officer's finding that it only requested to
negotiate one issue related to the inplenentation of |ayoffs.

The individual charging parties except to the hearing
officer's dismssal of their allegations that the D strict
violated the Act by refusing to negotiate the nunber, timng,
and identity of the enployees who would be laid off.

All of the parties except to the hearing officer's proposed

remedy.

19



Duty to Negotiate the Inpact of Layoffs

In Newark Unified School District (6/30/82) PERB Decision

No. 225, the Board held that the decision to lay off
certificated enployees is a managerial prerogative. See also

Kern Community College District (8/19/83) PERB Decision

No. 337; Newman-Crows Landi ng Unified School District (6/30/82)

PERB Deci sion No. 223. However, managenent is obligated to

negotiate the effects of its layoff decision. Newark Unified

School District, supra;, Kern Community Coll ege District, supra,

Qakl and Unified School District (11/2/81) PERB Decision No. 178

(Gakland 1) ; Solano County Community College District (6/30/82)

PERB Deci sion No. 219; Gakland Unified School D strict

(7/11/83) PERB Decision No. 326 (Cakland 11). Al though the

Board has not fully determned the extent to which an enpl oyer
is obligated to negotiate the effects of layoffs, it has
specifically held that issues related to the inplenentation of
| ayoffs, including notice and timng of |ayoffs, are

negoti able. Cakland Unified School District (CGakland 1),

supra; Qakland Unified School District (Qakland I1), supra;

Sol ano County Community College District, supra.

An enpl oyer nust provide an exclusive representative with
notice and a reasonable opportunity to negotiate prior to
taking action which affects matters wthin the scope of

representation. Newark Unified School District, supra;

San Mateo County Community College District (6/8/79) PERB

20



Deci sion No. 94; Florida Steel Corp. (1978) 235 NLRB 941 [100
LRRM 1187] enf'd, in part, (4th Cr. 1979) 601 F.2d 125.10

VWhere an enployer flatly refuses to negotiate a matter within
the scope of representation, its conduct is a per se violation

of its duty to negotiate in good faith. Sierra Joint Community

College District (11/5/81) PERB Decision No. 179; John S. Sw ft

& Co. (1959) 124 NLRB 394 [44 LRRM 1388]. However, where the
parties engage in sone negotiating, the determ nation of

whet her an enployer has violated its duty to negotiate in good
faith turns on whether there is sufficient evidence to
establish, based on the totality of the circunstances, that it
| acked subjective intent to reach agreenent with the exclusive

representative. Stockton Unified School District (11/3/80)

PERB Deci sion No. 143; Atlas MIIls, Inc. (1937) 3 NLRB 10

[1 LRRM60]; NLRB v. Stevenson Brick and Bl ock Co. (4th Cir.

1968) 393 F.2d 234 [68 LRRM 2086].

The record supports the hearing officer's determ nation
that the District failed to negotiate in good faith with the
Associ ation over the effects of its decision to lay off. On
February 13, 1980, the Association formally demanded to
negotiate "any and all inpacts upon nenbers of our bargaining

unit in any and all nmandatory subjects for negotiation

10The Board may rely on federal |abor |aw precedent where
applicable to the resolution of public sector |abor relations
issues. Firefighters v. City of Vallejo (1974) 23 Cal.3d 608
[116 Cal . Rptr. 5077.
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resulting fromyour decisions of recent weeks." Such a request
was certainly sufficient to place the District on notice that
the Association wshed to negotiate the effects, including any
negoti able issues related to the inplenentation of |ayoff,
arising fromits decision to reduce certificated services.
Despite this outstanding request to negotiate, on March 6,
1980, the District sent out layoff notices to targeted

enpl oyees. Indeed, the District did not formally respond to
the Association's request to negotiate until March 7, at which
point the District's unilateral action had rendered any

negoti ations over issues related to the inplenentation of the

layoff futile.'® This unilateral conduct in the face of an

1lgee Newnan- Crows Landi ng_Unified School District,
supra, where the Board held that "although it is not essentia
that a request to negotiate be specific or nmade in a particul ar
form. .. it is inportant for the charging party to have
signified some desire to negotiate. ... " See also Delano
Joint _Union Hi gh_School District (5/5/83) PERB Decision No.
307; Col onbi an Enanel i ng_and Shaping Co. (1939) 206 U.S. 292 [4
LRRM 524]; Al_Landers Dunp Truck, Inc. (1971) 192 NLRB 207 [77
LRRM 1729]; Schrei ber Freight Lines (1973) 204 NLRB 1162 [83
LRRM 1612]. The Association's letter was, in our view, a
legally sufficient initial request to negotiate.

127he hearing officer found that the Association
requested to negotiate only one issue related to the
i npl ementation of layoff, that is, its proposal concerning the
criteria for determning order of seniority of enployees hired
on the sane date. The hearing officer's finding was apparently
based on the fact that, once the Association and the D strict
did neet, the Association only submtted one detail ed proposal
related to an inplenentation of layoff issue. Inplicit in the
hearing officer's finding is a determ nation that because the
Associ ati on never devel oped detailed proposals as to other
i npl ementation of layoff issues, it essentially "waived" its
right to negotiate those issues.
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Deci sion No. 94; Florida Steel Corp. (1978) 235 NLRB 941 [100
LRRM 1187] enfd, in part, (4th Cr. 1979) 601 F. 2d 125.10

Where an enployer flatly refuses to negotiate a matter within
the scope of representation, its conduct is a per se violation

of its duty to negotiate in good faith. Sierra Joint Comrunity

College District (11/5/81) PERB Decision No. 179; John S. Sw ft

& Co. (1959) 124 NLRB 394 [44 LRRM 1388]. However, where the
parti es engage in sone negotiating, the determnation of

whet her an enployer has violated its duty to negotiate in good
faith turns on whether there is sufficient evidence to
establish, based on the totality of the circunstances, that it
| acked subjective intent to reach agreement with the exclusive

representative. Stockton Unified School District (11/3/80)

PERB Deci sion No. 143; Atlas MIls, Inc. (1937) 3 NLRB 10

[1 LRRM60]; NLRB v. Stevenson Brick and Bl ock Co. (4th Cir.

1968) 393 F.2d 234 [68 LRRM 2086].

The record supports the hearing officer's determ nation
that the District failed to negotiate in good faith with the
Associ ation over the effects of its decision to lay off. On
February 13, 1980, the Association formally demanded to
negotiate "any and all inpacts upon nenbers of our bargaining

unit in any and all mandatory subjects for negotiation

10the Board may rely on federal |abor |aw precedent where

applicable to the resolution of public sector |abor relations

‘issues. Firefighters v. Cty of Vallejo (1974) 23 Cal.3d 608
[116 Cal . Rptr. 5077.
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resulting from your decisions of recent weeks." Such a request
was certainly sufficient to place the District on notice that
the Association wi shed to negotiate the effects, including any
negotiable issues related to the inplenentation of |ayoff,
arising fromits decision to reduce certificated services.
Despite this outstanding request to negotiate, on March 6,
1980, the District sent out layoff notices to targeted

enpl oyees. Indeed, the District did not formally respond to
the Association's request to negotiate until March 7, at which
point the District's unilateral action had rendered any

negoti ations over issues related to the inplenentation of the

layoff futile.' This unilateral conduct in the face of an

1See Newnman- Crows Landing Unified School District,
supra, where the Board held that "although it is not essentia
that a request to negotiate be specific or nade in a particul ar
form. .. it is inportant for the charging party to have
signified sone desire to negotiate. .. ." See also Delano
Joi nt Uni on Hi gh School District (5/5/83) PERB Decision No.
307; Col onbi an Enanel 1 ng and Shaping Co. (1939) 206 U.S. 292 [4
LRRM 524]; A Landers Dunmp Truck, Thc. (1971) 192 NLRB 207 [77
LRRM 1729]; Schr el ber Freight Lines (1973) 204 NLRB 1162 [83
LRRM 1612]. The Association's letter was, in our view, a
legally sufficient initial request to negotiate.

129he hearing officer found that the Association
requested to negotiate only one issue related to the
i npl ementation of layoff, that is, its proposal concerning the
criteria for determning order of seniority of enployees hired
on the sane date. The hearing officer's finding was apparently
based on the fact that, once the Association and the District
did neet, the Association only submtted one detail ed proposal
related to an inplenentation of |ayoff issue. Inplicit in the
hearing officer's finding is a determ nation that because the
Associ ati on never devel oped detail ed proposals as to other
i npl ementation of layoff issues, it essentially "waived" its
right to negotiate those issues.
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out standi ng demand to negotiate was tantanmount to an outri ght

refusal to bargain and, absent a valid defense, constitutes a

per se refusal to negotiate in good faith. Sierra Joint

Community Coll ege District, supra.

In addition, the record reveals that when the Associ ation
and the District finally did sit down at the negotiating table
in late March, the District used the neetings as little nore
than a forum for communicating its outright refusal to
negotiate. Thus, the verbatimtranscripts of those neetings
indicate that the District asserted that, with respect to sone
of the Association's proposals, it was either "too early" or

"too late" to negotiate, that other proposals were outside the

There is no question that, after an enpl oyee organi zation
has nade an initial request to negotiate, an enployer has a
right to request that the enpl oyee organi zation devel op and
submt proposals that are sufficiently detailed so as to enable
the parties to engage in effective negotiations, and that a
failure to submt reasonably detailed proposals could result in
a finding that the enployee organization had waived its right
to negotiate. Jefferson School District (6/19/80) PERB
Deci sion No. 133. However, in this case, the District did not
make such a request until after it had taken unilateral action
to inplenent the layoff, thus effectively foreclosing
bargai ning on inplenentation issues. The Association cannot be
hel d responsible for failing to submt detailed proposals when,
by its own unlawful conduct, the District has acted in such a
manner as to render further attenpts to negotiate futile. NLRB
v. Burton-Dixie Corp. (10th Cir., 1954) 210 F.2d 199 [33 LRRVM—
2483t —SutomrMg—Co: (1976) 222 NLRB 542 [91 LRRM 1256] enfd
(1st CiT—1976)—544"F. 2d 1375 [99 LRRM 2633]; Ri chardson
Chemical Co. (1976) 222 NLRB 5 [91 LRRM 1235]. —Ttrerefore, we
frmo—ttat—tte hearing officer erred in concluding that the
Associ ation sought to negotiate only one issue related to the
i mpl enentation of |ayoff.
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scope of representation, or that the Association had waived its
right to negotiate a particular subject matter. The District's
representative repeatedly indicated that he was willing to

"di scuss" issues with the Association but would not "negotiate"
with it. Utimtely, the parties never engaged in a

gi ve- and-take discussion as to any issue. Based on the
totality of the circunstances, therefore, we conclude that the
District did not, by neeting with the Associ ati on, discharge
its duty to negotiate in good faith with the Association
concerning the effects of its decision to lay off. Stockton

Unified School District, supra.

In addition to our finding that the District engaged in
conduct which, absent a valid defense, would violate its duty
to negotiate in good faith, the Association urges the Board to
conclude that the District violated the Act by failing to
provi de the Association with notice of its decision to lay off
and an opportunity to negotiate the effects of that decision
prior to the formal adoption of a resolution reducing services
in February 1980. The Association argues that since the
District was aware, as early as the fall of 1979, that |ayoffs
were a distinct possibility, it was obligated at that time to
provi de notice of inpending |layoffs and to begin negotiating
with the Association. Failure to do so, it argues, constitutes

an independent violation of the Act.
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As noted above, the Board has long held that an enpl oyer
must provide an exclusive representative with notice and a
reasonabl e opportunity to negotiate prior to taking action
which affects matters within the scope of representation.

Newar k Unified School District, supra; San Mateo County

Community College District, supra. However, the Board has not

determ ned exactly when the duty to provide notice and an
opportunity to negotiate arises in circunstances where, as
here, the enployer's decision is nonnegotiable, but the effects
of that decision nust be negoti at ed.

Under the National Labor Rel ations Act, where nmanagenent
must negotiate only the effects of an otherw se nonnegoti abl e
decision, it is obligated to provide notice and an opportunity
to negotiate only after it actually nmakes the decision to act

on a matter within its managerial prerogative. lnterstate Too

Co. (1969) 177 NLRB 686 [71 LRRM 1487]; NLRB v. Royal Plating

and Polishing Co. (3d Gir. 1965) 350 F.2d 191 [60 LRRM 2033];

NLRB v. Transmarine Navigation Corp. (9th Cr. 1967) 380 F.2d

933 [65 LRRM 2861]. As the Court stated in Transnmarine

Navi gation Corp., supra, 65 LRRM at 2866:

This is not to hold that the enployer is
absol ved of all duty to bargain with a union
when he makes a nmanagerial decision. Once
such a decision is nade the enployer is
still under an obligation to notify the
union of its decision so that the union may
be given the opportunity to negotiate the
[effects of its] managerial decision.

[ Enphasi s added. ]
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W agree with the National Labor Relations Board and the
federal courts that it would be incongruous for an enployer to
be required to provide notice of its intention to make a
nonnegot i abl e deci sion and negotiate the effects of that
decision prior to the tinme at which the decision is firmy
made. Accordingly, we find that an enployer's duty to provide
notice and an opportunity to negotiate the effects of its
decision to lay off arises when the enployer reaches a firm
decision to lay off.

Turning to the facts of this case, we find that there is
insufficient evidence to denonstrate that the District reached
a firmdecision to lay off prior to the tine that it
promul gated formal resolutions closing schools and reducing
certificated services on February 5 and 6, 1980. Rather, the
evi dence indicates that, until just prior to the promnul gation
of the inplenmenting resolutions, the District was stil
considering layoffs as one possibility anong severa
alternative neans of reducing costs. Thus, as late as
Decenber 1979, the various investigatory commttees appointed
by the District were nmeeting to discuss possible neans of
reduci ng the budget. Their reports were not issued until late
Decenber. |In January and early February 1980, nunerous
neetings were held throughout the District to solicit input

from menbers of the public concerning the District's budgetary
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crisis and possible solutions to it. Elbert Zoriolo, director
of certificated personnel, testified that at the tine of these
meetings, no definite decision had been nmade either to lay off
enpl oyees or close schools, but that such actions were "under
serious consideration." Hi's testinony is corroborated by
Associ ation witness Sondra WIIlians. In response to questions
concerning why the Association waited until February 13 to nmake
a request to negotiate, Wllians testified that as late as
February, the Association still considered the District's
actions "tentative" and that the Association hoped that by
"intense | obbying” it could persuade the school board not to
resort to layoffs. Indeed, she explained that the Association
still hoped at that point that |ayoffs could be avoided w thout
the Association having to "resort to an adversaria

relationship”" with the District.

In sum we conclude that the District did not fail to
provi de pronpt notice and an opportunity to negotiate at the
point at which it reached a firmdecision to reduce
certificated services. Rather, the record denonstrates that
the Associ ation denmanded to negotiate alnost imediately after

that deci sion was made. Therefore, no independent violation of

the Act is established.

District's Defenses

A. Supersessi on;

The District asserts that the conprehensive |ayoff
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provi sions of Education Code sections 44949 and 4495513

preclude all negotiations concerning the effects of |ayoffs,

13At the time of the hearing in this matter, Education
Code section 44949 provided, in relevant part:

Cause, notice, and right to hearing required
for dism ssal of probationary enpl oyee.

(a) No later than March 15 and before an
enpl oyee is given notice by the governing
board that his services will not be required
for the ensuing year, the governing board
and the enployee shall be given witten
notice by the superintendent of the district
or his designee, or in the case of a
district which has no superintendent by the
clerk or secretary of the governing board,
that it has been recommended that such
notice be given to the enployee, and stating
the reasons therefor.

- - - - - - - L] * - » - - - - - - - - ] - ]

(e) Notice to the probationary enpl oyee by
the governing board that his service wll
not be required for the ensuing year, shall
be given no later than May 15.

L] - L] L] L] L] - - - - L] L] - * L) » - L] L] L] *

(h) In the event that the governing board
does not give notice provided for in

subdi vision (e) of this section on or before
May -15, the enpl oyee shall be deened

reenpl oyed for the ensuing school year.

At the tine of the hearing in this matter, Education Code
section 44955 provided:

No permanent enployee shall be deprived of
his or her position for causes other than

t hose specified in Sections 44907 and 44923,
and Section 44932 to 44947, inclusive, and
no probationary enpl oyee shall be deprived
of his or her position for cause other than
as specified in Sections 44948 to 44949,

i ncl usi ve.
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Al t hough, as noted above, the Board has found that an

enployer is obligated to negotiate the effects of |ayoffs on

VWhenever in any school year the average
daily attendance in all of the schools of a
district for the first six nmonths in which
school is in session shall have declined

bel ow the corresponding period of either of
the previous two school years, or whenever a
particular kind of service is to be reduced
or discontinued not |later than the begi nning
of the follow ng school year, and when in
the opinion of the governing board of said
district it shall have becone necessary by
reason of either of such conditions to
decrease the nunber of permanent enpl oyees
in said district, the said governing board
may termnate the services of not nore than
a correspondi ng percentage of the
certificated enployees of said district,

per manent as well as probationary, at the
cl ose of the school year; provided, that the
servi ces of no permanent enployee may be
termnated under the provisions of this
section while any probationary enpl oyee, or
any other enployee with |ess seniority, is
retained to render a service which said

per manent enployee is certificated and
conpetent to render. As between enpl oyees
who first rendered paid service to the
district on the sane date, the governing
board shall determ ne the order of
termnation solely on the basis of needs of
the district and the students thereof.

Notice of such termnation of services
either for a reduction in attendance or
reduction or discontinuance of a particular
kind of service to take effect not |ater
than the beginning of the follow ng school
year, shall be given before the 15th of My
in the manner prescribed in Section 44949,
and services of such enpl oyees shall be
termnated in the inverse of the order in.
whi ch they were enpl oyed, as determ ned by
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certificated enployees (Newark Unified School District, supra;

Kern Conmunity College District, supra; Solano County Conmunity

Coll ege District, supra), it has not specifically responded to

the argunent, urged here, that negotiations concerning the

effects of layoffs are precluded by the conprehensive |ayoff

schene set forth in Education Code sections 44949 and 44955.
The District's argunent is based on the supersession

| anguage contained in section 3540. That section provides, in

rel evant part:

Not hi ng contai ned herein shall be deened to
supersede ot her provisions of the Education
Code and the rules and regul ations of public
school enployers which establish and

regul ate tenure or a nerit or civil service
system or which provide for other nethods of
adm ni stering enpl oyer-enpl oyee rel ations,
so long as the rules and regul ations or

ot her nethods of the public school enployer
do not conflict wwth awful collective
agreenents.

In interpreting the supersession |anguage of section 3540,

the Board has previously held that an Education Code provision

the board in accordance wth the provisions
of Sections 44844 and 44845 of this code.

In the event that a permanent or
probationary enployee is not given the
notices and a right to a hearing as provided
for in Section 44949, he shall be deened
reenpl oyed for the ensuing school year.

The board shall make assignnments and
reassi gnnments in such a manner that

enpl oyees shall be retained to render any
service which their seniority and
gqualifications entitle themto render.
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will not limt the scope of representation so long as it nerely
"authorizes a certain policy but falls short of [creating an]

absolute obligation." Jefferson School District, supra. See

also Holtville Unified School District (9/30/82) PERB Decision

No. 250; Sol ano County Community Coll ege District, supra;

M . San Antonio Community College District (3/24/83) PERB

Deci sion No. 297 (M. San Antonio | ); Calexico Unified Schoo

District (12/20/82) PERB Decision No. 265. In San Mateo City

School District et al. v. PERB (1983) 33 Cal.3d 850, 864, the

California Supreme Court specifically upheld PERB' s test for
determ ni ng Educati on Code supersession:

In the Heal dsburg case PERB interpreted this
| anguage to prohibit negotiations only where
provi sions of the Education Code would be
repl aced, set aside or annulled by |anguage
of the proposed contract clause. In the

wor ds of board nenber Moore, "Unless the
statutory |language [of the Education Code]
clearly evidences an intent to set an
inflexible standard or insure imutable

provi sions, the negotiability of the proposal
should not be precluded. ... " PERB's
interpretation reasonably construes the
particul ar |anguage of section 3540 in
harmony with the evident |egislative intent
of the EERA and with existing sections of the
Educati on Code. '

Educati on Code section 44949 establishes the rights of
probationary certificated enployees in the event of |ayoff. It
provi des that probationary enployees nust receive prelimnary
notice of layoff on March 15 and final notice of |ayoff by

May 15, or they are deened automatically reenployed. In
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addition, it establishes that enpl oyees nust be afforded

adm ni strative hearings. Education Code section 44955 is
simlar to section 44949, but applies to permanent as well as
probationary certificated enpl oyees. It specifies the
circunstances in which an enployer is legally justified in
laying off certificated enpl oyees, and provides that enployees
nust be afforded administrative hearings in accordance with the
procedures established by Educati on Code section 44949. It
provi des that enployees nust be provided prelimnary notice of
| ayoff in accordance with the procedures established by
Educati on Code section 44949 and final notice of |ayoff by

May 15, or they are deened automatically reenpl oyed.

The record indicates that the general practice in school
districts is to provide prelimnary notice on March 15 to nore
enpl oyees than the district intends to lay off. Thus, for
exanple, in this case the District sent out 455 |ayoff notices
on March 15 but ultimately laid off only 130 enpl oyees.

Bet ween March 15 and May 15, enployees targeted for |ayoff are
entitled to an admnistrative hearing to be conpleted prior to
May 15. The scope of that hearing is limted to the

determ nation of whether the district has good cause to lay off
as established by Education Code sections 44949 and 44955. At
the conpletion of the hearing, the admnistrative |aw judge's

decision is sent to the governing board, which determ nes
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whether it w shes to accept, reject, or reject in part the
ALJ's determ nation. Thereafter, the district sends out fina
| ayoff notices to enployees, which nmust be received by those
enpl oyees no later than May 15. Enpl oyees who receive notice
on May 15 are termnated upon the conpletion of the school
year, June 30.

W find that there is nothing in Education Code sections
44949 and 44955 which create an inflexible standard precl uding
all negotiations concerning the effects of |layoffs. Rather, as
a general matter, these provisions of the Education Code create
m ni mal statutory guarantees which do not conflict with
attenpts by an enpl oyee organi zation to gain additional
rights through the collective negotiations process.

However, there is one area in which we do find that the
right to negotiate the effects of layoffs is, at least in part,
super seded by the conprehensive |ayoff notice and tim ng
provi sions of the Education Code.

In assessing the District's supersession argunent, the

hearing officer drew a distinction between the negotiability of

“For exanple, although Education Code section 44955
requires an enployer to provide notice of layoffs "no |ater than"
March 15, the Board has found there is nothing in such a
provi sion which wuld preclude the parties from negotiating
addi tional notice. See Oakland Unified School District
(Gakland 1), supra; Qakl&an Ni11ed Schoo Stric kland 1),
SUpr a.
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issues related to the "inplementation" of layoffs and those
related to other "effects" of the decision to |ayoff.
Generally, he defined "inplenmentation" issues as those which
concern the "manner in which layoffs occur.”™ He found that,
because Education Code sections 44949 and 44955 inpose upon a
public school enployer a March 15 deadline to provide notice of
| ayoff to enpl oyees, the District was excused by "operationa
necessity"” fromhaving to negotiate any inplenmentation of
| ayoff issues. Accordingly, he concluded that the District was
excused from negotiating the Association's sane-date-of-hire
proposal, the only proposal related to the inplenentation of
| ayoff which he found that the Association demanded to
negoti at e.

Al t hough the Board has broadly stated that the
"“inplementation and effects" of the decision to lay off are

negoti abl e (Solano County Conmmunity College District, supra),

we have yet to define the distinction between "inplenmentation”
i ssues and other "effects" of the decision to lay off.*

VWhile we agree with the hearing officer that such a distinction
is useful in assessing the duty of an enployer to negotiate in

the layoff context and that the Education Code does place tine

1>We do not wish to inply that "inplenmentation of |ayoff"
is a separate subject of bargaining from "effects of |ayoff";
rather, the forner is, broadly speaking, sub-category of the
latter.
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[imts on the negotiability of certain inplementation of |ayoff
i ssues, we disagree with his conclusion that the District was
excused by operational necessity from negotiating

i npl ementation of |ayoff issues.

As noted above, Education Code sections 44949 and 44955
provide that an enployer nust provide prelimnary notice to
enpl oyees that they are targeted for layoff no later than
March 15 and final notice no later than May 15 or they are
deened automatically reenployed. Clearly, therefore, these
provi sions create an infjexible deadline limting the duty of
an enployer to negotiate in at |least two areas related to the
i npl ementation of layoffs.' First, any negotiations
concerning additional prelimnary or final notice which
enpl oyees may receive nust be conpleted prior to March 15 and
May 15 respectively. Simlarly, any negotiations concerning
the nethod of determning the identity of those enployees to be
laid off nust be conpleted prior to the May 15 deadline for

16w'®ve have found,_supra, that the Association, by its
general request to negotiate of February 13, 1980, aid dermand
to negotiate nore than one inplenentation of |layoff issue and
that 1ts failure to develop nore than one detailed proposal did
not constitute a waiver of its right to negotiate such issues
because the District's unilateral conduct rendered any further
attenpt to negotiate futile.

Yaur discussion is not meant to establish a conclusive
list of negotiating subjects which would fall under the
definition of "inplenentation of layoff." A determ nation of
the extent to which Educati on Code sections 44949 and 44955
supersede the right of enployees to negotiate nust be based on
an anal ysis of specific negotiating proposals.
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recei pt of final layoff notices by enployees. Thereafter,
managenent may unilaterally inplement the layoff in accordance
with the provisions of the Education Code.!®

Thus, we agree with the hearing officer that the Education
Code creates certain deadlines for the conpletion of
negoti ati ons concerning the notice to be provided enpl oyees
targeted for layoff and the nethod of determning the identity
of those enployees who will be laid off. However, we disagree
with his conclusion that the District was excused by these
fixed dates fromnegotiating these issues. In our view, a
period of four nmonths, fromthe date of the Association's
demand to negotiate until My 15, was sufficient for the
parties to negotiate through inpasse concerning the nethod of
determning the identity of those to be laid off. Rather than
negoti ating, however, the record indicates that the D strict
took unilateral action to inplenent the layoff. Therefore, we
reverse the hearing officer's finding that the District's
failure to negotiate those issues related to the inplenentation
of the lay off, including the Association's sanme-date-of-hire

proposal, was excused by operational necessity.?*®

18phe District would, of course, still be obligated to
continue to negotiate other in-scope effects of its decision to
lay off.

®Nevert hel ess, as discussed infra at p. 45, we find the
Associ ation's sane-date-of-hire proposal is superceded by the
Educati on Code for other reasons.
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B. Scope of Representation Defense,;

Having resolved the District's general supersession
defense, we turn to the individual negotiating proposals to
assess the District's contention that several of the proposals
are outside the scope of representation.?°

1. Inpact of Layoff Proposal

The Associ ation sought to negotiate a proposal related to

the inpact of layoff. That proposal provided:

1. In the event that the District determ nes
that sone nenbers of the bargaining unit
shall be laid off pursuant to appropriate
provi sions of law and those affected
menbers of the bargaining unit thereafter

20rhe Association argues that the Board should not
consider the District's defense that its proposals were outside
the scope of representation and that we should reverse the
hearing officer's determ nation that sone proposals were
nonnegoti able. Essentially, the Association asserts that the
District's scope of representation argunent is an "affirmative
defense, " which nust be raised in answer to the unfair practice
charge or it is waived.

The Association's argunent is msplaced. Wile enployers
often raise the argunent that a bargaining proposal is outside
the scope of representation by way of an affirmative defense,
it is the overall burden of the party alleging that an enpl oyer
violated its duty to negotiate in good faith to prove that the
respondent refused to negotiate concerning a matter within the
scope of representation. Gant Joint Union H gh Schoo
District (2/26/82) PERB Decision No. 196. Thus, Tt was not
only proper for the hearing officer to consider this issue, but
it was required as a matter of law. Were we to rule to the
contrary, the Board could find itself in the position of
ordering an enployer to negotiate over a subject of bargaining
which it has no legal duty to negotiate. Such an order would
exceed the Board's jurisdiction.
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are laid off, then by the fifth working
day of the imediately succeeding
academ c year those affected nenbers of
the bargaining unit shall be granted
severance pay in the valued anount of
their accumul ated and unused sick | eave.
The val ued anmount shall nean the per diem
rate (conputed as 1/177 of the annual
salary for the fiscal year in which the
| ayoff takes effect) multiplied by the
total nunber of accumul ated and unused
sick | eave days.

The District .shall reinburse a
certificated enployee in the amount of
three hundred ($300) dollars whenever and
at the sane tine that it rescinds a
witten notice of intent to dism ss, or
notice to dismss. Moreover, the
District shall also reinburse any
certificated enployee who has received
either of the above witten notices for
any expenses incurred in connection with
such certificated enpl oyee's search for
ot her enpl oynent.

Provisions set forth in #1 and #2 above
shall not be construed to waive any right
deriving from any provision of |aw which
m ght otherw se have been enjoyed by
menbers of the bargaining unit.

In the event that nmenbers of the

bargai ning unit receive notices of

di sm ssal pursuant to appropriate
provisions of |law, then the Association
may reopen this arrangenent at any tine
after receipt of such notices by nenbers
of the bargaining unit in order to
negotiate the inpact of any proposed or
effected reduction in force.

The criterion used to establish relative
seniority of teachers wth the sanme date
of hire shall be a lottery drawing. If
seniority has previously been determ ned
by lottery, that determ nation shal
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stand. Subsequently, for enployees first
rendering such services on the sane day,
seniority shall be determ ned by

lottery. If seniority has previously
been determ ned by lottery that

determ nation shall stand. Subsequent
|otteries shall be held as needed prior
to March 1, in the presence of an

Associ ation representative. Once

deci ded, that determ nation shall stand.

The hearing officer found that paragraphs 1-4 of the
Associ ation's proposal were negotiable, but that the District
was excused by operational necessity from negotiating the
sanme-date-of -hire proposal set forth in paragraph 5. For the
reasons set forth, supra, we have reversed this determ nation
In addition, however, the hearing officer rejected a separate
District argunent that paragraph 5 was superseded by a specific
portion of Education Code section 44955, permtting the
District to establish unilaterally the order of |ayoff of
enpl oyees hired on the sane date. In its exceptions, the
District reasserts this contention. The D strict does not,
however, except to the hearing officer's finding that

paragraphs 1-4 of the Association's proposal were negoti able.

Al t hough the Board wll ordinarily not review portions of a

proposed decision that are not specifically excepted to,*

21PERB rules are codified at title 8, California
Adm ni strative Code, section 31000 et seq. PERB rule 32300(c)
provi des: "An exception not specifically urged shall be
wai ved. "
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where the issues raised are of inportant |egal significance and

the record is conplete, the Board may review them sua sponte in

order to avoid serious errors of |aw. Fresno Uni fied Schoo

District (4/30/82) PERB Decision No. 208.
I n Anahei m Uni on_H gh School District (10/28/81) PERB

Deci sion No. 177,%® issued subsequent to the hearing

officer's proposed decision in this case, the Board established
a test for determining the negotiability of subjects not
specifically enunerated in section 3543.2. Although the
hearing officer found paragraphs 1-4 of the Association's

| npact of Layoff proposal negotiable, he did so without benefit
of the Anaheimtest. Therefore, we find it necessary to review

the proposals contained in paragraphs 1-4 sua sponte in |ight

of the Anaheimtest. Fresno Unified School District, supra.

Under the Anaheimtest, a nonenunerated subject wll be
found to be within the scope of representation if: (1) it is

logically and reasonably related to hours, wages or an
enunerated termand condition of enploynment; (2) the subject is
of such concern to both managenent and enpl oyees that conflict
is likely to occur and the nediatory influence of collective
negotiations is the appropriate nmeans of resolving the

conflict; and (3) the enployer's obligation to negotiate would

22cited, with approval, by the California Suprenme Court
in San Mateo City School District et al. v. PERB, supra.
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not significantly abridge its freedom to exercise those
manageri al prerogatives (including matters of fundanenta
policy) essential to the achievenent of the District's m ssion.

Paragraph 1 of the Association's proposal seeks to
establish a system of severance pay for |aid-off enployees.
Appl ying the Anaheimtest, we find this proposal to be
negoti abl e. o

There is no question that severance pay is logically and
reasonably related to wages and hours, both of which are
enuner at ed subj ects.

Severance pay for laid-off workers is a matter of extrene
i nportance to enpl oyees, who desire a certain |evel of
financial security during the transition from enployed to
unenpl oyed status. Managenent, for its part, desires an
orderly l|ayoff procedure which mnimzes the negative inpact of
such an event on its relationship wth its enployees. |In both
i nstances, collective negotiations are a beneficial neans of
structuring the layoff process and aneliorating conflict
bet ween managenent and | abor.

Finally, we can find no managenent prerogative which woul d
be invaded by requiring the District to negotiate concerning
severance pay for laid-off enployees.

Accordingly, we find the severance pay proposal in
paragraph 1 to be a negotiable effect of the decision to |ay

of f.
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Paragraph 2 is a proposal requiring the District to pay a
fine and the costs incurred for issuing and then rescinding a

notice of intention to lay off. In Jefferson _School District,

supra, the Board explicitly held that an identical contract
proposal was nonnegotiable, since it was punitive and
inpermssibly interfered with an enployer's statutory
obligation under the Education Code to provide notice to

enpl oyees potentially targeted for layoff. W reaffirm that
hol ding, and therefore find the Association's proposal outside
of the scope of representation.

Par agraph 3 contains |anguage reserving to enployees all
rights provided by state law. Paragraph 4 simlarly attenpts
to set out the Association's established right to negotiate the
i npl enentation and effects of a layoff. Both paragraphs are
recitations of statutory rights already guaranteed to the
Associ ation and these proposals nerely indicate that no waiver
of those rights is intended. There is nothing, therefore,
whi ch precludes their negotiability.

Paragraph 5 seeks to negotiate a lottery system for
establisﬁing the order of seniority of enployees who share the
sane date of hire. Wth respect to this particular proposal,
the District asserts that a portion of Education Code section

44955 precludes negotiations.?

Educati on Code section 44955 provides in relevant part:
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Educati on Code section 44955 was enacted to replace a
previ ous Code provision which required that a lottery be used
to determne the order of layoff for enployees with the
same-date-of-hire. Section 44955 requires that the District
establish criteria for determning the order of |ayoff of
enpl oyees hired on the sane date based "solely on the
needs of the district and the students thereof." The primary
intention of the Legislature, therefore, in enacting Education
Code section 44955 was to elimnate a selection process based
on chance and to permt an enployer to determ ne the order of
| ayof f based on educational policy concerns.

This conclusion is reinforced by the legislative commttee
reports analyzing the anendnents to section 44955 contained in
SB 274 (Behr).?* Thus, the July 29, 1977 report of the
Senate Education Commttee (Dist. Ex. D), in describing SB 274,
st at ed:

This neasure would elimnate the |ot

determ nation procedure for "sane day"
teachers, and |eave the order of layoff to
the governing board of the district based on

the needs of the district and the students
t her eof .

As between enpl oyees who first rendered paid
service to the district on the sane date,
the governing board shall determne the
order of termnation solely on the basis of
needs of the district and the students

t her eof .

24Enact ed Stats. 1977 ch. 433, section 4.
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Simlarly, the "Legislative Counsel's Digest" which

acconpani ed SB 274

(Dst. Ex. C), and which was voted on by the

Legi sl ature, provided:

Existing law generally requires that _
certificated enpl oyees of a school district

be laid off

enpl oynent

in the reverse order of their
by the district and be reenpl oyed

in the order of initial enploynent, and that

if two or

nore enpl oyees were first enpl oyed

on the sanme date their order of enploynent,

for layoff
drawi ng of

This bil
drawi ng of

pur poses, be determ ned by the
| ots.

woul d del ete provisions for the

lots and, instead, would require

that the order of |ayoff and reenpl oynent
bet ween enpl oyees having the sane enpl oynent
date be determ ned by the school district
governing board solely on the basis of the
needs of the district and its students.

Based on this

| egislative history and the clear affirmtive

| anguage of the statute, we conclude that the Legislature, in

anmendi ng section 44955, created an inflexible standard which

supersedes the right of enployees to negotiate the criteria for

determning the order of l|layoff of enployees wth the sane date

of hire. San Mateo City School District et al v. PERB, supra.

In our view, once nmanagenent exercises its right to determ ne

the order of layoff based "solely on the needs of the district

and the students”,

there is no issue left to negotiate. Thus,

find that the District acted within its exclusive prerogative

when it unilaterally adopted the criteria for determning the

order of layoff of enployees with the same date of hire.®

25We note that

this case arose before the scope of

representation section of EERA (section 3543.2) was anended to
add subsection 3543.2(c). That subsection provides:
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Since we have found the Association's proposal concerning
sanme-date-of-hire criteria to be outside the scope of
representation, the District's refusal to negotiate that portion
of the Association's inpact of |ayoff proposal was not a
violation of the Act. However, the District's refusal to
negoti ate paragraphs 1, 3, and 4 of the Association's proposa
constitutes a violation of subsection 3543.5(c) and,

concurrently, subsections 3543.5(a) and (b). San Francisco

Community College District (10/12/79) PERB Decision No. 105.

2. Transfer Proposal

The Associ ation sought to negotiate a proposal relating to

transfer as a result of layoffs. That proposal provided:

|f teachers are transferred into a school
due to an influx of students caused by
exceptions made in the Board established

att endance boundaries, then no teachers wl |
be transferred from that school the

foll owi ng year because of decline in
enrol | nent.

(c) Notw thstanding Section 44955 of the
Educati on Code, the public school enployer
and the exclusive representative shall, upon
request of either party, neet and negotiate
regardi ng procedures and criteria for the

| ayof f of certificated enpl oyees for |ack of
funds. If the public school enployer and
the exclusive representative do not reach
nmut ual agreenment, then the provisions of
Section 44955 of the Education Code shal
apply. (Added Stats. 1981, ch. 100,

sec. 34, effective January 1, 1982.)

The Board has yet to interpret the effect of the addition
of subsection (c) to section 3543.2 on an enployer's duty to
negotiate in the layoff context, and it is not before us in
this case.
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The Associ ation sought to negotiate this proposal as an
addendum to the transfer provision of the parties' collective
agreenent. Article X, subsection 54(b)(5) of the collective
agreenent provides, in relevant part:

Any teacher[s] . . . who are transferred

involuntarily . . . shall not be subject to

involuntary transfer for the year in which

such renoval fromthe site is effective and

the two (2) follow ng school years.
The proposal attenpts to establish certain transfer rights
whi ch would be triggered by the District's decision to close
certain schools. The District refused to negotiate, arguing
that the issue was covered by the contract's transfer provision
and that further negotiation was, therefore, waived. The
hearing officer agreed and found the proposal nonnegoti able.

The Associ ation excepts to this determnation. Although it
concedes that the existing agreenent contains provisions
related to involuntary transfer, it nevertheless asserts that
because "the parties did not envision a layoff of this
magni t ude when they negotiated . . . the Association nust be
allowed to open up that itemin the face of massive |layoffs and
transfers.”

W agree with the hearing officer that the provisions of
the 1979-82 agreenent covered the issue of involuntary transfer
and therefore foreclose reopening negotiations on that issue.

Al t hough the Board will not readily infer a waiver of the right

to negotiate (Amador Valley Joint Union H gh School District
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(10/2/78) PERB Decision No. 74; Sutter Union Hi gh Schoo

District (10/7/81) PERB Decision No. 175; Los Angeles Community

Col l ege District (10/18/82) PERB Decision No. 252; Palo Verde

Uni fied School District (6/20/83) PERB Decision No. 321),

neither do we find that, nerely because events arise which were
not in the contenplation of the parties during prior
negoti ati ons, every contract termcan be renegotiated. Kern

Community College District, supra; Placer Hills Union School

District (11/30/82) PERB Decision No. 262. Accordingly, we
find that the provisions of the 1979-82 agreenent concerning
involuntary transfer constitute a waiver for the termof the
agreenent of the right to bargain over issues expressly covered
t herein.

Based upon the above analysis, we dismss that portion of
the Association's charge alleging that the District unlawfully
refused to negotiate over its proposal concerning involuntary
transfer.

3. Counsel or Wirkload and O her Wrking Conditions

The Associ ation sought to negotiate a proposal concerning
the inpact of layoffs on counsel or working conditions. That
proposal provided:

There shall be a District-wide ratio of one
counsel or per 300 secondary students.

I n assigning counselors to internedi ate and

hi gh schools the follow ng guidelines shal
be observed:
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(1) The critical caseload shall be 300
students and the maxi mum casel oad shal
be 338 students.

(2) Counselors who handle discipline wll
have their casel oads reduced according
to the follow ng fornula:

0% of disciplined handled - 0%
casel oad reduction

1-50% of discipline handled - 18%
casel oad reduction

51-100% of discipline handled -
36% casel oad reduction

(3) Al students for whom|.E P.'s
(I ndividual Educational Programs) are
required will be counted as two regular
students in conputing counsel or
wor k| oad.

(4) Counselors in schools with a 35% or
nmore student body turnover annually
wi || have their counselors reduced by
10%

(5 Counselors in schools in which 20% or
more of the students fail one or nore
of the conpetency exam nations wll
have their casel oad reduced by 10%
The hearing officer found this proposal to be negotiable,
relying on the Board's determnation in Fullerton Union Hi gh

School District (5/30/78) PERB Decision No. 53 that counsel or

caseload is wthin the scope of representation. See also

Ri o Hondo Community College District (12/31/82) PERB Deci sion

No. 279. He then concluded that the District's refusal to
negotiate the proposal constituted a violation of its duty to

negotiate in good faith
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Since the District failed to except to this finding, we
adopt the hearing officer's determ nation as that of the Board
itself. Accordingly, we find that the District, by refusing to
negoti ate the counsel or workl oad proposal, violated subsections
3543.5(a), (b), and (c) of the Act.

4. Elenmentary Resource Teachers

The Associ ation sought to negotiate a proposal concerning
the inpact of the reduction in the nunber of elenentary school
resource teachers on renmaining enployees. That proposal
provi ded:

The teachers at each elenentary school shall
be entitled to the services of one Resource
Teacher whose duties shall be as outlined in
current District policy.

The hearing officer concluded that the proposal was not
negoti abl e because it attenpted "to set . . . a mninum nunber
of enployees to be hired at each job site" and, therefore,

i npi nged on a nmanagerial prerogative. W agree.

The proposal, as witten,?® nerely attenpts to negotiate

the District's decision to reduce the nunber of resource
teachers in its enploy. The Board has previously held that the
decision to elimnate a position is a managerial prerogative.

Newar k Uni fied School District, supra; M. San Antonio

26Had the proposal been nore narrowmy drawn so as to seek
negoti ati ons over the inpact on the workload of teachers who no
| onger had the services of resource teachers, it would have
been negoti abl e.
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Community College District (8/18/83) PERB Decision No. 334 (M.

San Antonio I1); South Bay Union School District (4/30/82) PERB

Deci sion No. 207. Thus, the Association's proposal is outside
the scope of representation.

Accordingly, that portion of the Association's charge,
alleging that the District violated the Act by refusing to
negoti ate the Association's proposal concerning resource
teachers, is dism ssed.

5. School_Nurses
The Associ ation sought to negotiate a proposal related to

the inpact of layoffs on school nurses. That proposal provided:

1. Staffing for school nurses shall be done
according to the follow ng:

1. One nurse per high schoo

2. One nurse per 1500 internediate
students

3. One nurse per 2000 el enentary
students

2. Additional nurse tine shall be provided
in schools where one or nore of the
follow ng conditions exist:

Lower soci 0-econom c |evel

Cul tural differences wthin student
popul ati on

Community and/or famly health
services not readily available
Speci al Education Satellite program
Large nunbers of special education
students mai n-streaned into regul ar
cl assroons.

Ok w0 NE

The hearing officer did not reach the question of whether

the Association's proposal was within the scope of
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representation, dismssing the charge based on a finding that
there was no evidence that the District's layoff affected
nurses. The Associ ation excepts to this determ nation.

We disagree with the hearing officer's apparent
determ nation that the Association nust prove that an actual
uni | ateral change in enployees' working conditions resulted
fromthe layoff as a precondition to finding a duty on the part
of the enployer to negotiate the inpact of the layoff. I n our
view, the Association need only produce sufficient evidence to
establish that the decision to lay off would have a reasonably
f oreseeabl e adverse inpact on enpl oyees' working conditions and
that its proposal is intended to address enpl oyee concerns
generated by that anticipated inpact.

Paragraph 1 of the proposaf seeks to establish a nurse
caseload in an apparent attenpt to aneliorate an antici pated

increase in workload resulting fromthe |ayoff of nurses.

In Fullerton Union H gh School District, supra, the Board

held that the casel oad of counselors and school psychol ogists

is within the scope of representation. See also, Mreno Valley

Unified School District (4/30/82) PERB Decision No. 206; R0
Hondo_Conmunity College District, supra. The Board's rationale

for finding the casel oad of counselors and psychol ogi sts

negotiable in Fullerton was two-fold: First, the evidence
established that the nunber of students assigned to these

enpl oyees was based on the student average daily attendance and
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that an increase in student attendance necessarily affected
hours of enploynent. Second, the Board found that the casel oad
of these two groups of enployees was related to the
specifically enunerated itemof "class size" in section
3543.2. In both instances, the Board tied the concept of
caseload to evidence of a nunerical ratio between the work
assi gnnment of enployees and the students whom they serviced.
The Board has yet to determ ne whether the casel oad of
nurses is negotiable. While we do not preclude a situation in
whi ch nurses may be shown to have a caseload simlar to
counsel ors and psychol ogi sts, we find that there is
insufficient evidence in the record to establish that nurses
had previously been assigned work on a casel oad basis. Absent
such evidence, we are unable to conclude that a decrease in
nursing staff would cause a foreseeable increase in casel oad.
The only evidence which the Associ ation presented concerning
nursing work assignnents were assignnment rosters for the
1979-80 and 1980-81 work years. These docunents nerely
indicate which District facilities nurses were assigned to and
how many hours they spent at those facilities. Unlike the
record in the Fullerton case or the Association's own evidence
with regard to counselors in this case, the Association
i ntroduced no evidence concerning whether nurse assignnents
were any way related to a caseload system W are sinply

unw I ling to infer fromthe face of a docunent that such a
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system exi sted. Therefore, we conclude that the Association

failed to neet

its burden of proving that the reduction in

nursing staff would have a reasonably foreseeable inpact on

nurse casel oad.

We also find paragraph 2 of the Association's proposa

be outside the scope of representation, since it seeks to

establish the criteria by which nmanagenent wi |l determ ne

staffing needs.

6.

t he
That

Teachers

in Alternative Prograns

to

its

The Association sought to negotiate a proposal related to

I npact of
pr oposal

1

| ayoffs on teachers in alternative prograns.
provi ded:
Any alternative programcurrently

existing in the District shall be

mai ntained at no less than its present
| evel for the duration of the contract
unl ess fewer students volunteer to
partici pate.

2.

Teachers in alternative prograns nust

be volunteers and sel ection of teachers for
vacancies in alternative progranms shall be
made on the basis of credentials and
conpetence by training or experience and
the selection criteria currently used by
each alternative program

3.

Noti ces regarding alternative schools

shall be done as specified in Section
5811.5 of the Education Code.

4.

In the event that an alternative

programis housed in a school which the
District decides to close, another
appropriate site shall be nutually selected
by the teaching staff of the program and

t he Superi ntendent.
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5. Transfers of teachers in alternative
prograns shall be done in accordance wth
Article X

The hearing officer found this proposal nonnegotiable since he
found no evidence that the layoff had any inpact on enpl oyees
in the alternative program Accordingly, he dism ssed the
Association's charge with respect to this proposal.

The Association did not except to this finding, and we
therefore, affirmhis dismssal of that portion of the charge
alleging that the District violated subsections 3543.5(a), (b),
and (c) by refusing to negotiate the Association's proposal
concerning the alternative program

7. Librarians/Staffing

The Associ ation sought to negotiate a proposal related to

the inpact of layoffs on the staffing of District l|ibraries.

That proposal provided:

1. The library staff at each el enentary and
internedi ate school facility shall 1include at
least one full-time librarian.

The library staff at each high school facility
shall include at least two full-tine |librarians.

A librarian shall be defined as a person who
hol ds an appropriate California School Library

Credenti al .

2. The library staff at each school facility shal
include one full-tinme Instructional Media
Assi st ant .

The library staff at each high school facility
shall include three full-tine Instructional Mdia

Assi st ant s.
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In the event that a librarian is absent, that
[ibrarian shall be entitled to substitute
coverage by a holder of a California School

Li brary Credential.

3. A librarian at each internediate and high school
facility shall be designated as departnent
chairperson, and be entitled to all of the
attendant benefits, including the established
salary increnent.

4. VWhen any school librarian is responsible for the
supervi si on of textbooks and/or audio visual
equi pnent | ocated outside the school's library
facility, the District shall provide at |east one
addi tional Instructional Media Assistant at that
school .

5. In the event that a school library is used as
part of a sunmmer session program a credential ed
librarian shall be hired to staff that school
library for the duration of the sumrer session.

The hearing officer found that, with the exception of
paragraph 3, the entire "staffing" portion of the Librarians'
proposal was outside of the scope of representation since it
attenpted to set the staffing needs at each school. The
Associ ati on excepts to this determ nation.

W find this proposal to be outside the scope of
representation in its entirety.

Paragraphs 1, 2, 4, and 5 of the Association's proposal, as
witten, require the District to naintain a certain staffing
level at the District's school libraries as well as specify the
types of substitutes to be used in the event of absences. The
determ nation of what services wll be offered is a matter of

manageri al prerogative and, therefore, these portions of the
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Associ ation's proposal are outside the scope of representation.

Al um Rock Uni on El enentary School District (6/27/83) PERB

Deci sion No. 322: Newark Unified School District, supra.

The hearing officer found that paragraph 3 of the proposal,
whi ch requires the designation of a librarian at each
i nternedi ate and high school to be a departnment chairperson with
appropri ate benefits, was negotiable. The District failed to
except to this determ nation. However, because we find that the
hearing officer's conclusion would result in a serious error of

law, we will review it sua sponte. Fresno Unified School

District, supra.

In our view, a proposal which requires the District to
designate one librarian at each library to be a "departnment
chai rperson” inpinges on managenent's right to determne how it
Wi ll structure its workforce. \Whether or not nmanagenent w shes
to have a departnmental chairperson systemin its libraries or
sone other systemof authority is a managerial prerogative. M.

San Antoni o Community College District (M. San Antonio I1),

supra.
Based on the above analysis, we find that the Association's
entire proposal concerning library staffing is nonnegotiable, and
dism ss that portion of the Association's charge alleging that
the District's failure to negotiate the proposal was a violation

of the Act.
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8. Librarians' Wrking Conditions

The Associ ation sought to negotiate a proposal related to the
i npact of layoffs on the working conditions of librarians. This
proposal provided:

1. The librarian's work day and work year
shall be the sanme as that established
for the classroom teacher as shown in
Article VI. Any additional work tine
required of the librarian shall be
conpensated at an anount which shall be
daily pro-rated on the salary of the
i ndi vidual involved.

2. The library shall be closed at |east
five working days during the school vyear
for inventory and cl earance procedures.
The specific date(s) of closing shall be
mutual |y agreed upon by the principal
and school Ilibrarian.

3. The librarian shall be reinbursed at the
establ i shed pay scale for work perforned
either prior to the beginning or after
the end of the established school year.

4. The school librarian shall be entitled
to a "prep period" whenever classroom
teachers at the sane school are given a

"prep period."

5. Each school librarian shall be given a
duty-free lunch period. During that
period, the school library shall be

closed, or it shall be supervised by
other certificated personnel.

6. In the event that the school library is
open to students before and/or after
regul ar school hours, during recess, or
during brunch or lunch periods, the
school librarian shall not be required
to perform the additional supervisory
duties including, but not limted to
yard duty, bus duty, lunch area duty,
etc.
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10.

11.

The school librarian, by mutual
agreenment with the school Ilibrary
program adm ni strator and principal,
shall be responsible for establishing
the policies and procedures for the
operation of the library. These
policies and procedures shall include,
but are not limted to, selection of
l[ibrary materials, determ nation of the
hours of operation of the library,
scheduling of classes, determ nation of
circulation procedures and policies for
the use of materials, and the
establishnment of procedures for the use
of the school library.

Students shall not be assigned to the
[ibrary in lieu of a regular class
period, or as a substitute for a study
hal | .

School Ilibrarians shall receive
Professional Gowmh Credit for active
participation in nonthly professional
nmeet i ngs.

For increased and increasing
responsibilities in fulfilling required
job activities, the Technical Librarian
shall be given one salary increnent in
addition to salary for the regular

school year. Additionally, the extra
twenty days of work perforned before and
after the regular school year shall be
conpensated for on a pro rata basis of
the annual regularly schedul ed sal ary.

In order to provide required services as
stated in the librarian's job
descriptions, the district budget shall
reflect: at the internediate and high
school I|evels, $10.00 per ADA for

i brary books, $5.00 per ADA for

audi o-visual materials; at the
elenmentary | evel, $6.00 per ADA for
l'ibrary books, $3.00 per ADA for

audi o-visual materials. A separate
amount shall be budgeted for supplies in
the anount of $.50 per ADA at every

| evel for supplies, e.g. charge cards,
date due slips, forns, office supplies,
etc.
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12. The library staff at any and all site
level libraries in the district shall be
entitled to district |level central
Iibrary processing services (to include
but not be limted to: ordering,
receiving, catal oging, physical
processi ng, bibliographic information,
book repair, etc.) at no cost to the
i ndividual site.

The hearing officer found that paragraphs 2, 11, 12, and
part of paragraph 8 of this proposal were outside of the scope
of representation. He found paragraph 2 nonnegoti abl e because
it would inpinge on managenent's right to direct its enpl oyees
during work hours. He found paragraphs 11 and 12 nonnegoti abl e
because they seek to negotiate budgetary allocations and the
type of services offered. He found paragraph 8 nonnegoti abl e
to the extent to which it seeks to negotiate the assignnent of
students but that, insofar as the proposal mght relate to the
i npact of layoffs on the nunber of hours librarians are
required to work, it was within the scope of representation

The hearing officer found all other portions of the
proposal to be wthin the scope of representation and the
District's failure to negotiate themto be a violation of the
Act .

The Associ ation excepts to the hearing officer's finding
that certain of the proposals were outside the scope of
representation

Al though the District does not except to the hearing

officer's determnation that the other parts of the proposal
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were negotiable, we find it necessary to review them sua sponte

in order to avoid a serious m stake of |aw Fresno Unifi ed

School District, supra.

W affirm the hearing officer's determ nation that the
proposal s contained in paragraphs 2, 8, 11, and 12 are outside
of the scope of representation.? Al of these proposals, as
the hearing officer noted, seek to negotiate matters we have
previously found to be fundanmental to managerial control and,
as such, are outside of the scope of representation.

Managenent has no obligation to negotiate over its budgetary

process (Anahei m Union Hi gh School D strict (3/26/82) PERB

Deci sion No. 201), its staffing needs (A umRock, supra), or

the assignnent of students to District prograns (Palos Verdes

Peni nsula Unified School District/Pleasant Valley School

District (7/16/79) PERB Decision No. 96).

Simlarly, we find paragraph 7 nonnegotiable in its
entirety, since it clearly inpinges on managenent's right to
determine how it wll structure its library operation, what
library services it wll offer, and who shall be in charge of
the library system

The remaining portions of the proposal (paragraphs 1, 3, 4,

5, 6,9 and 10) raise the question of whether enployees may, in

27we di sagree, however, with the hearing officer's
determination that paragraph 8 is partially negotiable. W
find the entire paragraph nonnegoti abl e.
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the course of negotiations over the effects of layoffs, denmand
to negotiate additional conpensation or other benefits as a
quid pro quo for increased workload or other effects of

| ayoffs. We find that, as a general rule, such subjects are
negotiable only to the extent that they are consistent with

exi sting contractual benefits, do not represent an attenpt to
renegotiate terns and conditions of enploynent established by a
collective agreenent, and do not inpermssibly interfere with
manageri al prerogatives.

Paragraph 1, in part, requires that librarians® hours and
work year shall be the sane as that established for teachers.
Since the parties' collective agreenent covers librarians and
establishes the hours of enploynent and workyear of those
enpl oyees, we can find no basis upon which the enpl oyer would
be obligated to renegotiate this issue during negotiations
concerning the inpact of |ayoffs.

Paragraph 1, in part, also requires that |ibrarians who
perform overtine work be conpensated on a pro rata basis for
that work. Simlarly, paragraph 3 requires that the District '
pay librarians for extra work perfornmed prior to or after the
end of the regular school year. Although, as a general matter,
extra pay for overtinme work resulting froma layoff would be
negotiable, we find that the parties' collective agreenent

al ready covers this issue.. Article XVIII, Subsection 106 of

the collective agreenent provides, in relevant part:
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Teachers®® who are authorized to receive
extra conpensation on an hourly basis for
work in addition to their regular assignnent
(i.e., summers, weekends, non-work days and
eveni ngs) shall receive $11.75 per hour for
each additional hour conputed to the nearest
guarter hour. Assignnents for which hourly
conpensation nmay be paid shall include but
not be limted to:

Drivers Education

Sunmer School

Curricul um Devel opnent

Staff Devel opnent

Absent sone evidence that the extra-conpensation provisions
of Article XVIIl do not cover extra work perforned by
['ibrarians, we nust conclude that this issue has been
negotiated by the parties and may not be required to be
renegotiated in this context.

Paragraph 4 entitles librarians to the sanme anount of
preparation tinme as classroomteachers. W find this proposal
negotiable. Since the parties' agreenent is silent as to
preparation tine, and there is sufficient evidence to indicate
that layoffs could foreseeably result in increased workload for
librarians, we find this proposal negotiable.

Paragraph 5 requires the District to give teachers a
duty-free lunch period and close District |ibraries during
those periods. W find this proposal nonnegotiable. Article

VI, subsection 26 of the collective agreenent already provides

Article 111, subsection 3 of the agreement nakes all of
its provisions anIicabIe to all menbers of the certificated
unit, including l1brarians.
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that librarians "shall be entitled to a duty free,
uninterrupted lunch period.”" The requirenment that the District
close its libraries during lunch periods is also nonnegotiable
as it interferes with managenent's right to determ ne how to
structure its operations and at what tinme of the day to offer
its services to the public.

Paragraph 6 seeks to limt the type of extra duties which
librarians nay be required to perform before or after regular
school hours. W find this proposal to be nonnegoti abl e.
Article VI, subsection 22 of the parties' collective agreenent
provi des:

Each teacher may be assigned duties which
are related to their responsibilities as a
teacher. Such duties may include, but are
not limted to:

Staff neetings of reasonable |ength

Parent Student Conferences

| EP

EAS/ SAT.

Thus, the parties' collective agreenent covers the extra
duties that librarians may be required to perform W
concl ude, therefore, that the Association waived its right to
negotiate the extra duties of librarians for the termof the
agr eenent .

W find that paragraphs 9 and 10 bear no discernible

relationship to the District's decision to lay off and are,
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t herefore, nonnegotiable in the course of negotiations limted
to the inpact of |ayoffs.

Based on the above analysis, we find that only pararagraph
4 of the Association's proposal concerning librarians' working
conditions is negotiable. The District's refusal to negotiate
that portion of the proposal was a violation of subsections
3543.5(a), (b) and (c) of the Act. Wth respect to the other
portions of the proposal, the Association's allegation that the
District refused to negotiate in good faith is dism ssed.
9. Transfers

The Association sought to negotiate a proposal related to
the transfer of librarians as an inpact of layoffs. That

proposal provided:

1. Transfers of school |ibrarians shall be
done according to the procedures set
forth in Article X

2. Seniority in the District's library
program shall be initiated from the date
of enploynent as a credentialed librarian
with the District.

3. Alibrarian shall not be reassigned to
duties as a classroomteacher, on either
a part-time or full-time basis except
under the follow ng circunstances:

(a) Pursuant to the request of the
[ibrarian;

(b) Pursuant to a drop in enrollnent
whi ch forces the closing of the
school at which the library is
| ocated, in which circunstances the
policies regarding transfers and
seniority shall apply.
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The hearing officer found that this proposal was negotiable
in its entirety, and that the District's refusal to bargain was
a violation of its duty to negotiate in good faith. The
District did not except to this determnation. However, to
avoid a serious mstake of law, we find it necessary to review

the negotiability of the proposal. Fresno Unified School

District, supra.

Parargraph 1 and part of paragraph 3 of the proposal seek
to insure that librarians are transferred in accordance with
the transfer provisions of the parties' collective agreenent.
Since the contract covers the issue at hand, the Association's
proposal is superfluous, and need not be negoti ated.?

Paragraph 2 of the proposal attenpts to negotiate the
nmet hod of determning the seniority of District librarians in
the event of transfer. Article X subsection 54(c) of the

parties' collective agreenment establishes the nethod of

Wile we find that an enployer has no obligation to
negotiate the inclusion of preexisting contract rights in a
m d-term addendumto a collective agreenent, it is not
simlarly shielded from an obligation to negotiate the
recitation of statutory rights in such an agreement. By
including statutory rights in an agreenent, the parties create
a contractual renedy for violation of those statutory rights in
addition to any renedies established by the statute itself. In
contrast, the nmere recitation of preexisting contract rights in
a md-term addendumto the parties' agreenent has no |ega
significance. W can find no violation of the Act in an
enpl oyer's refusal to include superfluous contract |anguage in
an addendum to the original contract where the inclusion of
such | anguage woul d have no effect on the rights of the parties.
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determning seniority in the event of transfer. Since this
issue is covered by the existing collective agreenent, it need
not be renegoti at ed.

Paragraph 3, in part, seeks to restrict the right of
managenent to reassign librarians to teaching duties. In the
absence of sone evidence that reassignnent of librarians to
teaching duties was a foreseeable result of the District's
decision to lay off, we cannot find this portion of the
proposal negoti abl e.

Based on the above analysis, we dismss that portion of the
Association's charge alleging that the District violated the
Act by refusing to negotiate the proposal related to transfer
of librarians.

10. Early Retirenent |Incentives and Preparation Tine

The Associ ation sought to negotiate proposals related to
early retirenent and preparation tinme as an inpact of the
District's layoff decision. The hearing officer failed to nake
findings concerning these proposals. Neither the District nor
the Associ ation excepted to the hearing officer's failure to
rule on the negotiability of these proposals. Since the scope
of representation issues raised by these proposals were not
briefed or litigated, we have no basis upon which to render a
deci sion. Accordingly, the portion of the Association's charge
alleging that the District refused to negotiate concerning

t hese proposals is dism ssed.
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Request For Oral Argunent

Pursuant to PERB rule 32315,%° the District requests that
the parties be permtted to present oral argunent before the
Board. G ven the volum nous record in this case and the anple
briefs of the parties, we see no purpose which would be served
by granting such a request. Accordingly, its request is denied,

REMEDY

The hearing officer ordered the District to negotiate with
t he Associ ation concerning those proposals found to be within
the scope of representation. In addition, in order to
facilitate effective negotiations, he ordered the District to
pay a limted nonetary award patterned after that long in use

by the NLRB and federal courts. See Transnarine Navigation

Corp., supra; NLRB v. Royal Plating and Polishing Co., supra;
First National Mintenance Corp. v. NLRB (1981) 452 U.S. 666

[107 LRRM 2705]. Under such a renedy, the enployer nust pay
wages |ost by enployees as the result of an enployer's unlawf ul

conduct until the parties conplete negotiations or certain

3°PERB rul e 32315 provi des:

A party desiring to argue orally before the
Board itself regarding the exceptions to the
proposed decision shall file, with the
statenment of exceptions or the response to
the statement of exceptions, a witten
request stating the reasons for the

request. Upon such request or its own
nmotion the Board itself may direct oral
argunent .
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other conditions are net. Rather than ordering the District to
pay | ost wages to those enpl oyees who were laid off, as is the
nmore usual renedy, the hearing officer ordered the District to
pay enpl oyees not subject to the layoff verifiable |osses in
extra-duty stipends or conpensation for additional hours they
worked as a result of the layoffs.

The hearing officer's back pay award was based, at |east
inpliedy, on a'finding that, in addition to refusing to
negotiate the effects of its decision to lay off, the District
unilaterally increased the casel oad of counselors and
librarians and elimnated the stipends of several enployees who
were not reappointed as coaches in the 1980-81 school year.

Al t hough he did not analyze these alleged unilateral changes as
a distinct violation of the Act, he neverthel ess ordered the

District to pay conpensation to the affected enpl oyees.

The Board has long held that an enployer violates its duty
to negotiate in good faith by unilaterally changing an
established policy concerning matters within the scope of
representation wthout negotiating with the exclusive
representative. Such conduct, absent a valid defense, is a
per se violation of an enployer's duty to negotiate in good

faith. Gant Joint Union H gh School District, supra; Pajaro

Vall ey Unified School District (5/22/78) PERB Decision No. 51;

NLRB v. Katz (1962) 369 U.S. 736 [50 LRRM 2177]. Wile we

agree that a unilateral change in wages and working conditions
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of enployees mght constitute a discrete violation of the Act

i ndependent of the District's refusal to negotiate the effects
of fhe decision to lay off, we cannot, in the posture of this

case, find such a violation.

Whet her or not the hearing officer correctly found, as he
apparently did, that, as a result of the District's decision to
reduce certificated services, it unilaterally increased the
wor kl oad of District counselors and librarians and altered the
stipends of coaches during the ensuing school year, we cannot
find an independent violation of the Act since the Association
never filed an independent unfair practice charge. The
Association's unfair practice charge in this case was filed on
March 25, 1980, and alleges that the District refused to
negotiate in good faith concerning the effects of its decision
to lay off certificated enpl oyees. Although evidence
concerning unilateral changes that occurred in the fall of 1980
was introduced at the hearing, the Association neither anended
its unfair practice charge nor filed a new charge independently
alleging a violation of the District's duty to negotiate in
good faith. As such, this later conduct can only be used as
background evidence for adjudicating the earlier unfair
practice charge and may not form the basis of a finding that
the District independently violated the Act. Therefore, we

conclude that the hearing officer's award of back pay based on
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that conduct exceeded his jurisdiction within the confines of
this case.™

We, therefore, turn to fashioning a renedy appropriate to
the circunstances of this case.

Subsection 3541.5(c) enpowers the Board to fashion a renedy
which will best effectuate the purposes of the Act. W have
found that the District violated its duty to negotiate in good
faith by refusing to negotiate the inplenentation and effects
of its decision to lay off certificated enpl oyees.

Since the District's decision to lay off was nonnegoti abl e,
we find it inappropriate to order the reinstatenent of the
enpl oyees laid off. However, because the District unlawfully
refused to negotiate the inplenentation and effects of its
decision to lay off, we find it appropriate to order the
District to negotiate, upon demand, those proposals which we
have found to be within the scope of representation. However,
with respect to inplenentation of |ayoff issues, we have found
that, due to the District's unlawful unilateral conduct, the
Associ ati on devel oped only one detail ed bargaining proposal on
such an issue. Accordingly, we find it appropriate to order
the District to negotiate any inplementation of layoff issue

which is consistent with the deci sion herein.

3Alt hough the Board has, on several occasions, found
Unal | eged violations, it has never extended this principal to
conduct occurring after the filing of the unfair practice
charge. See Santa Clara Unified School District (9/26/77) PERB
Deci si on No. 104.

70



In addition, in order to assure that meani ngful
negotiations occur, we find that a limted back pay order 1is

appropriate. Solano County Community College District, supra.;

NLRB v. Transmarine Navigation Corp., supra; NLRB v. Royal

Plating and Polishing Co., supra. Accordingly, we order the

District to pay to the enployees laid off a sumequal to their
wages at the tine they were laid off fromthe first day the
Associ ation requests to bargain follow ng issuance of this
Deci sion, until occurrence of the earliest of the follow ng
conditions: (1) the date the parties reach agreement; (2) the
date the statutory inpasse procedure is exhausted; (3) the
failure of the Association to request negotiations wthin
thirty (30) days of service of this Decision; or (4) the
subsequent failure of the Association to negotiate in good
faith.
CRDER

Upon the foregoing findings of fact, conclusions of |aw,
and the entire record in this case, it is found that the
M. D ablo Unified School District violated subsections
3543.5(a), (b), and (c) of the Educational Enploynent Rel ations
Act. Pursuant to Governnent Code subsection 3541.5(c), it is
hereby ORDERED that the District, its governing board, and its

representatives shall
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A CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate in good
faith with the M. Diablo Teachers Associ ation, CTA/ NEA,
concerning the effects of its decision to lay off certificated
enpl oyees.

2. Denying the M. Diablo Teachers Associ ati on,

CTA/ NEA, the right to represent its nenbers by failiﬁg and
refusing to neet and negotiate in good faith over the effects
of its decision to lay off certificated enpl oyees.

3. Interfering wth enployees in the exercise of
rights guaranteed to them by the Educational Enpl oynent
Rel ations Act by failing and refusing to neet and negotiate in
good faith over the effects of its decision to lay off

certificated enpl oyees.

B. TAKE THE FOLLOW NG ACTI ONS DESI GNED TO EFFECTUATE THE
PCLI CI ES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS ACT:

1. Upon request, neet and negotiate with the
M . Diabl o Teachers Associ ation, CTA/NEA, within thirty-five
(35) days after issuance of this Decision regarding the
i npl enentation of layoff and the following specific negotiating
proposals related to the effects of |ayoffs which the Board has
found to be within the scope of representation: paragraphs 1,
3, and 4 of the "lInpact of Layoff" proposal; the "Counsel or
Wor kl oad" proposal in its entirety; paragraph 4 of the

“Li brarian Working Conditions" proposal.
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2. Pay to the enployees laid off a sumequal to
their wages at the time they were laid off fromthe first day
the Association requests to bargain follow ng issuance of the
PERB Deci sion, until occurrence of the earliest of the
follow ng conditions: (1) the date the parties reach
agreenent; (2) the date the statutory inpasse procedure is
exhausted; (3) the failure of the Association to request
negotiations within thirty (30) days of service of this
Decision; or (4) the subsequent failure of the Association to
negotiate in good faith.

3. Wthin 35 days of service of this Decision, post
at all school sites and all other work |ocations where notices
to enpl oyees customarily are placed, copies of the Notice
attached as an appendi x hereto. Such posting shall be
mai ntained for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to ensure that said Notices are
not reduced in size, altered, defaced or covered by any other
mat eri al .

4. Notify the San Francisco regional director of the
Publ i ¢ Enpl oyment Rel ations Board, in witing, of the steps the
District has taken to conply herewith in accordance w th her
i nstructions.

5. The unfair practice charge filed by the

M. D ablo Federation of Teachers, Local 1902, CFT/AFT, AFL-CI O

in Case No. SF-CE-455 is DI SM SSED
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6. The District's request for oral argunent pursuant

to PERB rule 32315 is DEN ED.
This Order shall beconme effective inmrediately upon service

of a true copy thereof on the M. Diablo Unified School

District.

Menber Burt joined in this Decision.

Menber Morgenstern's concurrence and di ssent begins on p. 75.
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MORGENSTERN, Menber, concurring in part and dissenting in
part: | amin agreenent with the majority's decision with the
foll om ng exceptions.

| do not agree with the majority's conclusion that the
Educati on Code renders the Association's sane-date-of-hire
proposal nonnegotiable. The statutory |anguage directs that
the governing board shall determ ne the order of termnation
solely on the basis of needs of the district and the students.
Unlike the majority, | do not find this to establish an
inflexible or immutable standard which is inconsistent with the

duty to negotiate in good faith. San Mateo Gty Schoo

District v. PERB (1983) 33 Cal.3d 850. Specifically, while the

current Code section replaced the previous provision which
required the use of a lottery for selection anong

sanme-date-of -hire enpl oyees, the extant statutory |anguage does
not now decree that a lottery system or any system is
necessarily and under all circunstances inconpatible with the
needs of the District and students. The current Education Code
section sinply elimnates the requirenent that the lottery be
universally used and, instead allows each local entity the

di scretion to decide upon any systemit desires as long as the

system sel ected is based on the statutory criteria.

The District is not prevented or excused from negotiating
on a systemthat neets the statutory criteria, though it may

not agree to any systemwhich is not based solely on the needs
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of the District and the students. The needs of the District
and the students, whether or not specifically nmandated by
statute, are presumably the goal of every district decision.
However, as neeting the enployees' needs is a need of any
enpl oyer, and as the collective bargaining process is the
preferred way of neeting those needs under EERA, negoti ations
can and should occur within the constraints set forth by the
Legi sl ature.

| again diverge fromthe majority over a matter related to
managenent's obligation to negotiate the inpact or effects of
layoff. The majority finds sufficient evidence to link the
| ayoff to "a reasonably foreseeable adverse inpact" even where
managenent denied that such inpact was foreseeable and no
evi dence was ever introduced to prove that any inpact, in fact,
material i zed.

The Board's decision to require negotiating on the effect
or inpact of layoffs (or any other nanagerial decision or act)
on matters within scope neans that nanagenent cannot
successfully defend against a charge that it unilaterally
changed a matter within scope by arguing that the change was
peripherally or essentially related to the decision to |ay
off. However closely related to a decision within nmanagenent's
exclusive purview, any decision that causes an inpact on a
matter within scope is negotiable. But there nmust be an effect

or an inpact, a unilateral change of a matter within scope,
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before there can be a violation. Because the majority decision
can result (and does here) in a violation being found where no
actual change in a matter within scope occurs, | nust dissent
fromthat aspect of the decision.

It cannot possibly be denied that |ayoff will affect the
wages or hours of the laid-off enployee. The decision that an
enpl oyee is to be laid off is also a decision that the
enpl oyee's wages and hours wi |l be changed and, thus, the
|atter aspect of that decision is always imediately negotiable.

O her inpacts or effects of layoff, typically those that
relate to retained enpl oyees, nmay be less certain. It may
appear reasonably foreseeable that when a counselor (for
exanmple) is laid off, the remaining counselors will have their
hours and/or casel oad increased. However, in such
circunmst ances, managenent may assert a good faith belief that
an inpact will not occur. |ndeed, nanagenent nay exercise its
prerogative by unilaterally changi ng nethods or operations not
in scope in such a way as to avoid any actual change in
negoti able matters. This course of action is pursued by
managenent at its peril and, therefore, a refusal to bargain
over a "reasonably foreseeable" inpact nmay well evidence bad
faith where and when such inpact does occur. However, ny
di spute with the majority is that there is no violation in
managenent's refusal to further negotiate over demands relative
to a reasonably foreseeable inpact if in good faith it foresees

no such inpact and, in fact, no such inpact occurs.
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Based on this conclusion, | would find that the D strict
did not unlawfully fail to negotiate as to nurses, no evidence
of actual inpact having been presented.

As to the proposal seeking preparation periods for
librarians, | find no evidence that preparation periods were
elimnated or reduced. Thus, there is no inpact. |In ny view,
the |ikelihood of an inpact on preparation periods is simlar
to the likelihood of librarians being reassigned to teaching
duties as a result of the layoff, an eventuality the majority
finds not f oreseeabl e.

Finally, | nust also disassociate nmyself fromthe
majority's conclusion that a unilateral change in negotiable
matters mght constitute a discrete violation, independent of
the duty to negotiate the effects of the |ayoff decision. To
the contrary, the negotiable conponent of the |ayoff decision
is, by definition, that which affects the wages, hours, and
enunerated terns and conditions of enploynent. \What the
majority mght envision as a separate unilateral change is none
other than the denonstrable effect of nmanagenent's decision to

lay off some of its workers.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in unfair practice case No. SF-CE-452, in
which all parties had the right to participate, it has been
found that the M. Diablo Unified School D strict has violated
subsections 3543.5(a), (b), and (c) of the Educati onal
Enpl oynent Rel ations Act. As a result of this conduct, we have
been ordered to post this notice and we will:

A CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate in
good faith wwith the M. Diablo Teachers' Association, CTA/ NEA,
concerning the effects of its decision to lay off certificated
enpl oyees.

2. Denying the M. Diablo Teachers Associ ati on,
CTA/ NEA the right to represent its nenbers by failing and
refusing to nmeet and negotiate in good faith over the effects
of its decision to lay off certificated enpl oyees.

3. Interfering with enployees in the exercise of
rights guaranteed to them by the Educational Enpl oynent
Rel ations Act by failing and refusing to neet and negotiate in
good faith over the effects of its decision to lay off
certificated enpl oyees.

B. TAKE THE FOLLOW NG ACTI ONS DESI GNED TO EFFECTUATE THE
PCLI CIl ES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS ACT:

1. Upon request, neet and negotiate with the
M . Diabl o Teachers Associ ation, CTA/ NEA regarding the
i npl ementation of layoff and the follow ng specific negotiating
proposals related to the effects of layoffs which the Board has
found to be within the scope of representation: paragraphs 1,
3, and 4 of the "lInpact of Layoff" proposal; the "Counsel or
Wor kl oad"” proposal in its entirety; paragraph 4 of the
"Li brarian Worki ng Conditions" proposal.

2. Pay to the enployees laid off a sumequal to
their wages at the tinme they were laid off fromthe first day
the Association requests to bargain follow ng issuance of the
PERB Deci sion, until occurrence of the earliest of the
followng conditions: (1) the date the parties reach
agreenent; (2) the date the statutory inpasse procedure is



exhausted; (3) the failure of the Association to request
negotiations within thirty (30) days of service of the

Deci sion; or (4) the subsequent failure of the Association to
negotiate in good faith.

Dat ed: MI. DI ABLO UNI FI ED SCHOOL DI STRI CT

Superi nt endent

THS IS AN OFFI CI AL NOTICE. | T MUST REMAIN POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE DEFACED, ALTERED OR COVERED BY ANY MATERI AL.



